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2QH XVHIXO ZD\ WR YLHZ WKLV GLVWLQFWLRQ LV LQ WHUPV RI LQMXQFWLYH

UHOLHI� ,Q&KULVWRSKHU� WKH SODLQWLII¶V HPSOR\HUV² WKH LQGLYLGXDO GRFWRUV
² FRXOG QRW KDYH JUDQWHG WKH SODLQWLII DFFHVV WR WKH KRVSLWDO� 7R REWDLQ
WKH LQMXQFWLYH UHOLHI QHFHVVDU\ WR DFFHVV KHU HPSOR\PHQW� WKH SODLQWLII LQ
&KULVWRSKHU KDG WR VXH WKH KRVSLWDO� ,Q WKLV FDVH� HYHQ LI %OXKP ZHUH WR
UHYLVH KHU UHSRUW� %OXKP FRXOG QRW IRUFH WKH 'HSDUWPHQW WR KLUH
6DWWHUILHOG�
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7KH $'$ GHILQHV ³TXDOLILHG LQGLYLGXDO ZLWK D GLVDELOLW\´ DV ³DQ

LQGLYLGXDO ZLWK D GLVDELOLW\ ZKR� ZLWK RU ZLWKRXW UHDVRQDEOH
DFFRPPRGDWLRQ� FDQ SHUIRUP WKH HVVHQWLDO IXQFWLRQV RI WKH HPSOR\PHQW
SRVLWLRQ WKDW VXFK LQGLYLGXDO KROGV RU GHVLUHV�´ �� 8�6�&� � ���������
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DQG� WKHUHIRUH� %OXKP DQG 2FFXSDWLHQW DUH WKH RQO\ GHIHQGDQWV LQYROYHG
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7KH ILUVW DQG VHFRQG WKHRULHV� WKH HPSOR\HU FRQWURO WKHRU\ DQG WKH

DJHQF\ WKHRU\� VHHP WR EH HVVHQWLDOO\ WKH VDPH LQ WKLV FLUFXLW� 6HH
6ZDOORZV� ��� )��G DW ��� �FRQFOXGLQJ WKDW DQ HQWLW\ ZDV QRW DQ ³DJHQW´
RI DQ HPSOR\HU EHFDXVH LW GLG QRW H[HUFLVH FRQWURO RYHU WKH HPSOR\PHQW
GHFLVLRQV�� VHH DOVR -RKQVRQ� ��� )��G DW ��� �VWDWLQJ WKDW WKH HPSOR\HU�
HPSOR\HH UHODWLRQVKLS LV LGHQWLILHG E\ DSSO\LQJ FRPPRQ ODZ SULQFLSOHV RI
DJHQF\ DQG WKHPDVWHU�VHUYDQW UHODWLRQVKLS�� ,Q DGGLWLRQ� LQ D FDVH GHFLGHG
SULRU WR RXU GHFLVLRQ LQ&KULVWRSKHU� LQ ZKLFK ZH H[SODLQ WKH WKLUG WKHRU\�
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UHVXOWV RI VXFK H[DPLQDWLRQ� LI ²
�$� DOO HQWHULQJ HPSOR\HHV DUH VXEMHFWHG WR VXFK DQ

H[DPLQDWLRQ UHJDUGOHVV RI GLVDELOLW\�
�%� LQIRUPDWLRQ REWDLQHG UHJDUGLQJ WKH PHGLFDO

FRQGLWLRQ RU KLVWRU\ RI WKH DSSOLFDQW LV FROOHFWHG
DQG PDLQWDLQHG RQ VHSDUDWH IRUPV DQG LQ VHSDUDWH
PHGLFDO ILOHV DQG LV WUHDWHG DV D FRQILGHQWLDO
PHGLFDO UHFRUG � � � �
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�� 8�6�&� � ������G�����$� VWDWHV WKDW�
$ FRYHUHG HQWLW\ VKDOO QRW UHTXLUH D PHGLFDO H[DPLQDWLRQ DQG
VKDOO QRW PDNH LQTXLULHV RI DQ HPSOR\HH DV WR ZKHWKHU VXFK
HPSOR\HH LV DQ LQGLYLGXDO ZLWK D GLVDELOLW\ RU DV WR WKH QDWXUH DQG
VHYHULW\ RI WKH GLVDELOLW\ XQOHVV VXFK H[DPLQDWLRQ RU LQTXLU\ LV
VKRZQ WR EH MRE�UHODWHG DQG FRQVLVWHQW ZLWK EXVLQHVV QHFHVVLW\�
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$OWKRXJK 6DWWHUILHOG XVHV WKH ODQJXDJH RI ³SULYDWH ULJKW RI DFWLRQ�´

KH LV DFWXDOO\ DUJXLQJ WKDW %OXKP DQG 2FFXSDWLHQW DUH KLV ³HPSOR\HUV´
XQGHU WKH $'$� :H KDYH KHOG WKDW LQGLYLGXDOV ZKR GR QRW TXDOLI\ DV
³HPSOR\HUV´ XQGHU 7LWOH , RI WKH $'$ PD\ QRW EH KHOG SHUVRQDOO\ OLDEOH
LQ $'$ FDVHV� 6XOOLYDQ Y� 5LYHU 9DOOH\ 6FK� 'LVW�� ��� )��G ���� ��� Q��
��WK &LU� ������ FHUW� GHQLHG� ��� 8�6� ���� ������� 7KXV� LQ RUGHU WR
REWDLQ WKH UHOLHI LQ GDPDJHV KH VHHNV� 6DWWHUILHOG PXVW DUJXH WKDW %OXKP
DQG 2FFXSDWLHQW ZHUH KLV HPSOR\HUV�
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